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ACTION CALENDAR
February 13, 2018

To: Honorable Mayor and Members of the City Council

From: Dee Williams-Ridley, City Manager

Submitted by:  Paul Buddenhagen, Director, Health, Housing and Community Services

Subject: Companion Report: First They Came for the Homeless Encampment

RECOMMENDATION 
Take no action on the Homeless Commission’s resolution to provide the First They 
Came for the Homeless encampment with a permanent location for a tent city, but adopt 
the Commission’s concurrent recommendation to develop a broader policy on homeless 
encampments throughout the City.

FISCAL IMPACT of RECOMMENDATION
Staff time.

CURRENT SITUATION AND ITS EFFECTS 
The Homeless Commission’s report recommends that Council (i) adopt a resolution that 
the City of Berkeley provide the First They Came for the Homeless encampment with a 
location for a tent city which will not be subject to removal absent a major legal violation 
by the entire encampment community, in addition to (ii) working on a longer-term, 
broader policy that impacts other encampments.  This report clarifies the City Manager’s 
position and makes an alternate recommendation.

On November 28, 2017, the City of Berkeley complied with an order from Judge William 
Alsup, presiding in Sullivan v. City of Berkeley, et al., to submit a plan that would 
“shelter substantially all of Berkeley’s homeless” people during the winter season.  In 
that report, the City Attorney addressed the issue of sanctioned encampments, 
identifying a number of serious legal constraints that restrict the areas in which they 
could be established in Berkeley.  For example, the use of any City Park or open space 
for an encampment would require voter approval, and an encampment in the Berkeley 
Marina or waterfront would violate the Public Trust Doctrine found in the statute granting 
these lands to the City.

Aside from these two specific constraints, the City Attorney concluded that numerous 
other State and local ordinances preclude public lodging and establishing encampments 
on any public right-of-way. Though these provisions are rarely enforced by the City 
absent major health or safety violations, the formal establishment of a designated 
sanctioned encampment area for First They Came for the Homeless (or any 
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encampment, for that matter) would be illegal without first examining specific provisions 
in the Berkeley Municipal Code that must be amended to allow such an action. The City 
Manager holds that Council should first address the issue of homeless encampments as 
a broader policy matter before arranging any specific accommodations for specific 
encampments or groups.

In part for this reason, staff presented a draft framework for an over-arching 
encampment policy (or set of policies) during the October 27, 2017 meeting of the Ad 
Hoc Subcommittee on Homelessness.  Staff recommended that any such policy or 
policies attempt to synthesize two seemingly incompatible realities:

1. Encampments are illegal under a variety of state and local ordinances, and 
frequently create negative health, safety, and economic impacts—both on 
encampment residents themselves, and on surrounding neighborhoods and 
businesses; and

2. In the absence of enough shelter and affordable housing, encampments are born 
of necessity to address basic human needs like shelter, sleep, and community. 

By dispassionately considering the issue of encampments as a vexing social and 
economic policy matter affecting multiple constituencies--rather than sporadically 
responding to the demands of particular groups or the isolated circumstances 
surrounding particular code violations--staff has suggested that Council will be in a 
much better position to holistically balance the needs and rights of unsheltered people 
in Berkeley with the needs and rights of neighboring businesses and residents, all of 
whom have a valid stake in the issue.

As such, the City Manager disagrees with the Homeless Commission’s 
recommendation to identify a specific encampment site for any specific group, but 
agrees with the Commission that that Council engage the difficult process of adopting 
an over-arching policy framework for addressing encampments in Berkeley more 
broadly.

BACKGROUND 
The Homeless Commission voted unanimously on 11/8/17 as follows:

Action: M/S/C Marasovic/Caldeira that the Homeless Commission recommend that 
the City of Berkeley provide the First They Came for the Homeless encampment 
with a location for a tent city which will not be subject to removal absent a major 
legal violation by the entire encampment community, in addition to working on a 
longer-term, broader policy that impacts other encampments.
Vote:  Ayes: Caldeira, Cohen, Gor, Hirpara, Kealoha-Blake, Marasovic, Orgain, 

Sutton.
Noes: None.  Abstain: None. Absent: None
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This two-part recommendation follows two important developments on the issue of 
homeless encampments in Berkeley broadly, and the First They Came for the 
Homeless encampment in particular.

First, on 10/23/17, the First They Came for the Homeless group filed suit in Sullivan v. 
City of Berkeley, et al. and moved for a preliminary injunction to prevent the removal of 
their encampment from BART Property at the Here/There site in South Berkeley.  On 
10/31/17, this motion was denied, and the encampment left the site on November 4th, 
with residents primarily relocating to Aquatic Park and the lawn in front of Old City Hall.  
On 11/1/17, the presiding Judge in Sullivan v. City of Berkeley, et al. ordered the City of 
Berkeley to submit “a plan that will shelter substantially all of Berkeley’s homeless” 
during the winter season.  The City complied with this order by submitting a report on 
11/28/17, outlining the City Manager’s current stance on homeless encampments from 
a fiscal and legal perspective.

Second, on 10/27/17, City Staff presented to the Council Ad Hoc Subcommittee on 
Homelessness, outlining a draft framework for them to consider in developing a new 
homeless encampment policy (or set of policies) for the Council.  Staff encouraged the 
Ad-Hoc Subcommittee on Homelessness to establish an over-arching policy framework 
on encampments that synthesizes both the needs and rights of the City’s unsheltered 
population as well as the rights and concerns of neighboring residents and businesses.

RATIONALE FOR RECOMMENDATION  
The City Attorney has previously concluded that the identification of any specific site for 
an encampment faces serious legal questions under State law and a variety of local 
ordinances.  The City Manager further believes that sanctioning any particular 
encampment in isolation raises serious equity concerns for the numerous other 
encampments in the city whose residents are less able to advocate for themselves and 
their situation, and would potentially distract limited time and resources from Berkeley’s 
ongoing efforts to end encampment residents’ homelessness with permanent housing 
interventions. 

The City Manager concurs with the Homeless Commission’s recommendation to 
develop a broader homeless encampment policy; such a policy framework was 
originally suggested by City Staff in a presentation to the Ad Hoc Subcommittee on 
Homelessness on 10/27/17.

ALTERNATIVE ACTIONS CONSIDERED  
None.

CONTACT PERSON  
Peter Radu, Homeless Services Coordinator and Secretary to the Homeless 
Commission, (510) 981-5435
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